By Juseph Ariery, Esg.

ierce battles ate underway regarding
FKcn:ucky's certificate of need laws

und, cypeciaily, the exemption for
“the private offices and clinics of physicians,
denzists, und other practitionaes of the heal-
ing ares”

FPhysiciuns across Kentucky have added
to their existing office practices, and have
inchuded in new offices they have estab-
lished, u wide range of ancillary services io-
Auding (bur by no means limited to) MRI
and CT imaging, physical therapy, and lab
servicas. They don’s believe they need cer-
tificates of need from tha Kearucky Cabiner
for Health aad Family Sepvices.

Hospiral organizations have initiated
show cuuse hearings structured ro impose
on physicians the burden of showing that
they ave enticled to the CON exemption.
The hospitals have argued that physicians
providing or propusing to provide MR and
other ancillary services do not satisfy the
exemprion for varisus reasons, such 25 = the
physiclans are not in the office 4 sufficient
amount of tine each month . . . the physi~
cluns we nor the true owners of the office
because of their urrangements with various
lessors or service providers . . . the physi-
cians in the ownership group arc contrace-
ing for interpretive scrvices with other phy-
siciuns who are not owners of the office.

The hospitals are concerned that
broadly construed practitioner exemption
would reduce the certificate of need law to
a pracdcal nullicy when physiclans are the
nominal owner of the facility or servics in
question,

Physicians have argued iu response
that the exemption statute is broud. It states
that nothing in Kentucky's CON laws ag~
thorizes the Cabiner for Health and Family
Services o regulaty, supervise, or control
physician offices in any way. Physicians
are subject tu n avyriad of federal and state
sclt-referral restrictions, coding and billing
cules, and other regulations znd lumira-
rions thut deal with MR services and other
ancillury services physicians may choose
to offer. The CON excmprion language is
clear. Kentucky's Gencral Assembly did
not ineend o udd a new layer of phyvician
ceintlation in the CON Laws. "The only ex-
ception is a clearly stutad dollar criling on
ayjor medical equipment physicians may
employ. By providing for rthe eiling, the
General Assembly cleasly intended that
physiciuns could add MRI equipment and

other major medical squipmient below the
ceiling amount,

Several show cavse cases have passed
frora udministrative law judges o the
Franklin Cireuvic Court, At the same time,
the Cabinet for Health and Family Serviees
hag unnounced that it ls undertuking a re-
view of the entire CON system, includiag
the pructitioner office exemption.

As our judicia) and executive branches
ackle these guestions, they should consider
the following facts:

The Federal Governmént reyuired
al] Stares o pass CON laws thiough che
Nationu! Heulth Planning and Resources
Development Act of 1974 and selated regu-
facions. The amandate was part of a federal
effort to use federal grant funds wisely and
saduce, or at least control, the total costs of
heaaith carc in America,

In 1986, Coungress repealed the federal
CON mandate. It apparently was unuble to
find evidence that seace CON laws control
COsTS.

The firse of Kenrucky’s CON stacutes,
KRS 21¢B.010, states thac the General As-
sexnbly has found that:

- .. the proliferation of unnccessary
health-care facilities, healrh services, and
mugjor medicul equipment results in costly
duplication and underusc of such facilitics,
services and eguipment; and that such pro~
liferation increascs the cost of quality care
within the Conmonwealth.

As the Courrs and the Cabiner
address Kentucky’s CON laws, they should
et answes e the following questions:

1. What Is the fuctual basly for the
General Assembly’s finding? Whar data
support the Idea thar CON laws control
health care costs? Was the Federa) Gov-
crnrment wrong i finding in 1986 thar
Seare CON laws do nor coatrol costs?

2, Are Kentucky’s CON laws serv-
ing their unnounced purposes? If they have
another purpose, what is ie? If the effect of
2 Jaw 13 1o reduce or eliminate competition
to 3 substaatial degree, should not the Jaw-
makers lgsue wrirnen findings supporting
the Lawtul purpose of thetr enactment?

Joseph L. Ardery, Esq., is an attorney
with Frost, Brown, Todd LLC and can

be reached on {502) 555-5400.
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